
IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

HISHAM HAMED, individually, and
derivatively, on behalf of SIXTEEN PLUS
CORPORATION,

Gase No.: 201 6-SX-CV-650

Plaintiff,
DERIVATIVE SHARE HOLDER
SUIT, AGTION FOR DAMAGES
AND CICO RELIEF

FATHI YUSUF, ISAM YOUSUF and
JAMIL YOUSEF

JURY TRIAL DEMANDED

Defendants,

and

SIXTEEN PLUS CORPORATION,

a nominal Defendant.

PLAINTIFF'S REPLY TO OPPOSITION TO MOTION FOR RULE 1I SANCTIONS

The Plaintiff seeks Rule 11 sanctions against Stefan Herpal and Lisa Komives

because of a pleading they filed in this case in opposition to Plaintiff's motion for paftial

summary judgment as to Count lll of the First Amended Complaint ("FAC"). A copy of

that response is attached here again as Exhibit 1.

Their opposition to the instant Rule 11 motion falls far sho¡7 of providing any

justification for their conduct, as it simply is a long-winded argument with no

declarations submitted to explain counsel's conduct or support their assertions.

Two preliminary comments are in order. First, while the initial motion also sought

Rule 11 sanctions against their client, Fathi Yusuf, the Rule 11 motion as to him is

withdrawn, as hls counsel who signed Exhibit 1, including the attached declaration,

now admifs she never spoke to him about fhis case.
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Second, while counsel argue that Herpal cannot be held liable for any Rule 11

sanction as he did not sign the pleading, he allowed his name to be put on the signature

block of Exhibit 1, thus approving its contents. lndeed, if he truly had no involvement in

the filing of that pleading, he should have submitted a declaration to that effect.l

l. The Response to the Rule 11 Motion fails to explain counsels'conduct.

Defense counsel concedes that Rule 11 authorizes this Court to enter sanctions.

The Plaintiff's Rule 1 I motion relies upon these relevant parts of Rule 1 1(b):

(b) Representations to the Court. By presenting to the court a pleading an
attorney . . . certifies that to the best of the person's knowledge, information, and
belief, formed after an inquiry reasonable under the circumstances:

(1) it is not being presented for any improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation;

(4) the denials of factual contentions are warranted on the evidence or, ¡f
specifically so identified, are reasonably based on belief or a lack of
information. (Emphasis added).

These sections require a reasonable inquiry into the facts before filing a pleading and

prohibit a filing interposed for the purpose of delay. A violation of either subsection

(bX1) or (b)(a) triggers the sanction provisions of this rule.

With this standard in mind, the only facts relevant to the partial Rule 56 motion

involving Count lll of the FAC are as follows:

. Sixteen Plus is a Virgin lslands corporation, of which Yusuf is still currently an
officer and director-this is a public record for which no discovery is needed. '

1 Perhaps the Couft should ask to see the firm's billing records to see if Komives truly
acted alone. lf not, blaming an associate to protect the firm's partners is outrageous.

2 As he remains an officer and director, the cause of action accrues again every day, so
that the statute of limitations has not yet run, making this defense frivolous.
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Sixteen Plus owns real property on St. Croix that has a mortgage recorded
aga¡nst it in favor of Manal Yousef-these recorded documents are public
records as well, for which no discovery is needed.

o The Power of Attorney gives Yusuf the authority to release the Manal Yousef
mortgage, without exposing Yusuf to any liability as she indemnified him for all
acts done pursuant to the POA, which document is attached to the FAC, so
no discovery is needed as to that document either.

The Rule 56 opposition memorandum (Exhibit f ) did not address these three issues in

the opposition memorandum or the attached declaration.

While the initial Rule 11 motion pointed all of this out, the response to that motion

failed to address this simple point. For example, counsel avers on page 9 of the

opposition memorandum that she did "a reasonable investigation" before filing the

response to the Rule 56 Motion. However, where is a declaration to support this

assertion? While counsel claims she read the sham mortgage and note, where is the

declaration saying defense counsel then even spoke to their client, Fathi Yusuf, about

these documents in order to determine if he had any facts to suggest they were valid? 3

By way of another example, where is the declaration to support the averment on

page 9 that Manal Yousef gave Fathi Yusuf the Power of Attorney "for convenience"

based upon her "belief that he would not use it in any way inconsistent with her lawful

interests and instructions"? 4

3 Had defense counsel done so, they would have learned that their own client, Fathi
Yusuf, had all the information Komives claimed she needed to respond (i.e., how the
sham mortgage was created; what the Hameds knew about it; how the POA was
obtained and used; where the original POA is located; and who prepared the tax returns
Yusuf signed).

4 Indeed, the POA gave Yusuf unfettered discretion to do whatever he wanted without
owing any further duty to Manal Yousef at all, completely negating counsel's unverified
arguments.

a
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lndeed, while the validity of the mortgage is not relevant to the pending summary

judgment motion, as Yusuf can release it whether or not it is valid, counsel avers that

discovery is needed to find out how the sham mortgage was created. Again, counsel's

arguments about that issue would hold some merit if they simply attached an affidavit

from Yusuf saying the mortgage was not funded by laundered funds from the

Plaza partnershrþ, as alleged in the verified FAC. Of course, that glaring omission

confirms that counsel knows the mortgage is a sham.

ln short, counsel needs to submit evidence, not just an unverified argument, to

support such "factual" assertions in responding to the Rule 11 motion. lnstead, counsel

cites a plethora of activity in this case (and in other related cases), but counsel again

failed to explain their improper conduct by identifying a single fact for which discovery

was needed in order to address the Rule 56 motion as to Count lll of the FAC.

Defense counsel are all inching perilously close to becoming a party to the fraud

Yusuf is attempting to perpetrate against his own corporation and this Court. lmposing

Rule 11 sanctions now is probably in defense counsel's best interests to put them on

notice that such conduct is serious and will not be tolerated.

ll. Gonclusion

ln summary, the opposition to the Rule 11 motion certainly does not explain or

justify counsel's conduct in failing to fully investigate this matter before filing a response

to the partial Rule 56 Motion as to Count lll, leaving only one conclusion-that response

(Exhibit 1) was filed to unduly delaythese proceedings, which it has not in fact done.

As such, Rule 11 sanctions are warranted here against both Herpal and Komives.
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Dated: April 10 ,2017
J Esq. (Bar # 6)
Counselfor Plaintiffs
Lpw Offices of Joel H. Holt
2132 Company Street,
Christiansted, Vl 00820
Email: holtvi@aol.com
Tele: (340) 773-8709
Fax: (340) 773-8677

CERTIFICATE OF SERVICE

I hereby certify that this document complies with the page limitation set forth in
Rule 6-1(e), and was served this 1Oth day of April, 2017 , by mail and email on:

Gregory H. Hodges
Stefan Herpel
Lisa Komives
Counselfor FathiYusuf
Law House, 10000 Frederiksberg Gade
P.O. Box 756
St. Thomas, Vl 00802
ghodges@dtflaw.com
sherpel@dtflaw.com,
lkomives@dtflaw.com

James Hymes Vl Bar No. 264
Counselfor Isam and Jamil Yousef
P.O. Box 990
St. Thomas, Virgin lslands 00804-0990
jjm@hymeslawvlcom
rauna@hvmeslawvi.com
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IN THE SUPERIOR COURT OF'THE VIRGIN ISLANDS
DIVISION OF'ST. CROIX

HISHÁM HAMED, derivatively, on behalf )
of SIXTEEN PLUS CORPORÂTION,

Case No,: 201 6-SX-CV-650
Plaintiff,

vs.
DERIVATIVE SHARRHOLDER
SUIT, ACTION F'OR DAMAGES,
ÇICO RELIEF, EQUITABLE RELIEF
AND INJUCTIONFATHI YUSUF,ISAM YOUSUF and

JAMTL YOUSEF"

Defendants,

and

SIXTEEN PLUS CORPORATION,

a nominal defendant.

JURY TRIAL DEMANDED

DDFENDANT, FATHI VUSUF'S RULE 56(d) OPPOSITTON TO

Dcfendant, Fathi Yusuf ("Mr, Yusuf), through undersigned counsel, pursuant to Fedcral

Rule of Civil Proccdure 56(d)1, hereby opposes Plaintiff, l{isham Hamed's Motion for Partial

Summary Judgment on hís claim for breach of fiduciary duty as wholly premâture given that: l)

a Motion to Disnriss Plaintiff s claim fo¡ breach of fiduciary duty is pending; and 2) no discovery

has been condur¡ted, In support, Mr. Yusuf states as follows.

l. On January g, 201'1, Mr. Yusuf timely filed a Motion to Dismiss Plaintiff s Þ'irst

Amended Complaint ("Motion to Dismiss") on the grounds that all counts were : 1) barred by the

statute of limitations; 2) were insufficiently pled; and 3) we¡e also properly dismissed for failure

to join a required party,

I ln Rivera-Mercqdo v. General Motor,s Corp.,5t V,l, 307 (V.1, 2009), the Suprcme Court olthc
Virgin Islands confi¡ned Federal Rule of Civil Procedure 56(Q, thc precursor to Rule 56(d), applies to

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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practice in the Superior Court of the Virgin Islands
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2, On January 20,2017, PlaintilTfiled an Oppositìon to the Motion to Dismiss.

3, On the very sanre day, I,laintiff filcd a Motiorr fbr Partial Summary Juclgrnent on

his breach of fiduciary duty claim.

4, On February 6,2017, Mr. Yusuf timely replicd in support of his Motion to

Dismiss.

5, Accordingly, the lr4otion to Dismiss is fully briefed and ripe for adjudication.

6. As a practical matter, ploviding a substantivö response to a Motion for Surnmary

Judgment rvhen there is a penclirrg Motion to Disnriss the same claim on which summary

judgment is being sought is plainly a waste of resourccs.

7. Moreover, the parties have not conductecl a Rulc 26(f) conference, subtnjtted a

llule 26(Q Report or proposed Scheduling Ordel to the Court, or engaged in eury discovery,

8. As the Third Circuit has explained in Doe v. Abíngtcsn Frìends School,480 I".3d

252, (3dCir.2007):

It i.s wcll established that a coutt is obliged to givc a party opposing sumlnary
judgnrenl an aclequate opportunity to obtain discovcry. This is nccessaty beoause,

by its very nature, the surnmaty judgment process presupposes the existence of an

adequate record. ,S¿¿ FED.R.CIV.P. 56(c) (instrurcting that summary judgnrent be

decicled on the basis of the "pleadings, dcpositions, answors to interrogatories, and

admissions on file, together with the allidavits, if any") .,, In this veín, the [U'S']
Supreme Court has explained that "[a]ny potentìal problem with ... premature

fsummary judgrnent] motions can be adequately dealt with undcr Rule 56(Ð."
Therefore, if the non-moving party believcs that aclditional discovery is necessary,
the proper aourse is to file a motion pursuant to Rule 56(Ð, District courts usually
grant properly fìled Rule 56(f) motious as a matter of course. . ' . If discovery is
incomplete in any rvay material to a pcnding summary judgmenl motion, a district
court is justified in not granting the motion.

Id. al 257 (some internal r:ites and quotations ornitted); lee also ßethea v. Merchant,ç

Oomtnercial Bonk, Civil Case No, I1-51, 20ll WL 4861873, at * 2 (D,V.l, Oot' 13, 20ll)

("Plaintiff herein has had no opportunity to conduot discovery t I . . . I find MCR's motion for
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summary judgment prior to discovery to be premature, Accordingly, I deny MCB's motion for

summary judgment without prejudice to refiling after discovery has concluded.").

9. Pursuant to the requirernents of Federal Rule of Civil Procedure 56(d), counsel for

Mr. Yusuf is submitting a declaration herewith which sets forth the information in possession of

the movant and third parties which is necessary to challenge what are actually the highly

disputed "facts" proffered in support of the Motion for Summary Judgment. See Exhibit l.

10, Therefore, in the absence of any discovery, the facts necessery to oppose the

Motion for Summary Judgment are not fully availablc to Mr. Yusuf, and the Court may properly

defe¡ c.onsideration of the same until discovcry is oomplete. See Fedcral Rule of Civil Procedure

56(d),

11, A proposed order is being submitted herewith for tho Court's consideration,

Respectfully Submitted,

DUDLEY, nnd FEUERZEIG, LLP

Dated: February 9,2017 By:
B, Hcrpel (V,t. BarNo, 1019)

Lisa Michelle Kömives (V,I. BarNo. 1171)
1000 Frederiksberg Gade - P.O, Box 756
St. Thomas, VI 00804
Teleplrone; (340) 77 4-4422
Telefax: (340)715-4400
sherpcl@dtflaw.com
lkomives@dtflaw.com
Attorneys for Fqthi Yus'uf
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CERTIFICATN OIT SI'RVICE

I hereby cedify that on the 9Ú' day of February, 2017, I scrved the l'oregoing

DEITDND.ÁNT, TIÁTI{I I'TJSUII'S RULE 56(d) OPPOSITION TO PLÅ,INTIFF'SMOTION FOR

î Å R'l'klL, S U hl ¡,1Å RY .Ì U DG M EN7' ví a e-mai I add rpssecl to :

Joel H. Holt, Esq.

Law OfIice of JoeI H. Holt
2t32 Company Sheet
Christiansted, USVI 00820
Emaíl: holtvilâaol,com
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IN TIIE SI.]PERTOR COI.IRT O!''TIIE VIRGIN ISLANDS
DIVISION OF'ST. CROIX

HISHAM HAMED, derivatively, on behalf
of SIXTEEN PLUS COIIPORATION,

Case No.: 201 6-SX-CV-650
Plaintiff,

trA.THI YUSUF,ISAM YOUSUI and
JAMIL YOUSEF,

DERIVATIVE SHAREHOLDER
SUIT, ACTION FOR DAMAGES,
CICO RELIEF, EQUITABLE RELIEF
AND INJUCTION

Defendants,

and

SIXTEEN PLUS CORPORATION,

a n<¡minal defendant,

JUIIY TRIAL DEMANDED

DECLARATION

l, LISA MICHELLE KöMMS, pursuant to Superior Court Rule of Procedure 18, <lo

declare and state as follows:

l. I am an altorney licensed to practice in the U.S. Virgin Islands,

2, I am Of Counselat Dudley,l'oppet and Feuerzeig, LLP, the law firm representing

Defendant, Fathi Yusuf ("Mr. YnsuP'), in the above-captioned matter and am personally

involved with the defense of the case.

3. f make this declaration from my personal knowledge and could cornpetently

testify to the facts set forth herein.

4. Disr;<rvery on mulfiple issues is necessary in order to mount an opposition to

Plaintiffs Motion for Partial Summary Judgment ("Moti<ln") on his breach of Ërduciary cluty

claim.

5. For example, discovcry is needed conceruing whether the allegedly "sham

mortgage," rvas in fact a sham, whích of the Hameds were aware of the allegedly "shanl

vs.

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
I
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mortgage," which of the Hameds consented to the o'shatn mortgage," communications the

Hameds have had with third parties about tlre "sham tn<trrgage," etc.

6, f)iscovery is also needed with respect to the 2010 power of attorney executed by

Manal Yousel; who proculecl it, who has the original, what uses, iflany, to which it has been put,

etc.

7. Discovery is necessary concerning Sixteen Plus's tax returns, the information

provided to the prepffer, by whom it was províded, amendments thefeto, ¿/c.

8. Notably, Hisham llamed, the only individual Plaintift exccuted the Verified

Complaint. Many "faots" which Hisham "verifred" are outside of his personal knowledge and

further represent "conclusory allegations" which are properly tested in the discovery process if

the claim is not dismissed by the Court.

9. Therefore, it is plain that information crucial for Mr, Yusuf to properly defend

against the Motíon is needed from both the Har¡eds and, potentialiy, thid parties.

I DECLARIT UNDER PENALTY OF PERJI.]RY THAT THE FOR.T]GOING IS

TRUE AND CORRECT.

DATEDT February 9,2017
MICHELTÆ


